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18 August 2020 
 

Agriculture (Retained EU Law and Data) (Scotland) Bill 
 

Dear Cabinet Secretary, 
 
Thank you for your swift response to my letter last week on the delegated powers in 
the Agriculture (Retained EU Law and Data) (Scotland) Bill as amended at Stage 2. 
The Delegated Powers and Law Reform Committee considered your response at its 
meeting earlier today and agreed to write to you with its findings. 
 
Sunset provision 
 
Firstly, the Committee welcomed the insertion of a sunset provision in the Bill so that 
no regulations may be made under section 2(1), 3(1) or 4(1) after 7 May 2026. You 
will recall from your evidence session in January on the Bill as well as its subsequent 
Stage 1 report that the Committee was particularly keen for such a provision to be 
included in the Bill. The Committee acknowledges your support for this change and 
hopes the 2026 date, while not leaving the powers available indefinitely, provides the 
Scottish Government the flexibility it requires to meet its policy intentions in the Bill. 
 
Section 6(1) – Power to simplify or improve CAP legislation on aid for fruit and 
vegetable producer organisations 
 
The Committee nevertheless notes that the sunset provision in the Bill as amended 
at Stage 2 does not apply to section 6(1).   
 
My letter from last week asked whether the Scottish Government now considers that 
different considerations apply to the application of a sunset clause to section 6(1) 
than to section 2(1) so that a sunset clause is not appropriate in this case?  
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In your response you said that the powers in sections 2, 3 and 4 were “meant to be 
complementary” while the power in section 6 is “slightly narrower in scope” as it 
relates to a single scheme rather than the whole of the CAP. You concluded that a 
sunset clause would not “be necessary, or indeed desirable, for this section” but that 
you would be happy to hear further from the committee, should it disagree, on how 
such a clause in section 6 might work. 
 
The Committee notes that in the original Delegated Powers Memorandum on the Bill, 
it stated that the power is required to enable Scottish Ministers to “simplify and 
improve the scheme, if considered necessary during the transitional period.” The 
Policy Memorandum for the Bill adds that “section 6 of the Bill is to enable the 
Scottish Ministers to simplify and improve the operation of the Fruit and Vegetables 
Aid Scheme, if considered necessary, by making amendments to retained EU law 
during the period up to around 2024.” No reason has been given as to why this 
power, unlike the powers in sections 2, 3 and 4 of the Bill, should be indefinite.  
 
While the Committee noted in its Stage 1 report that the power in section 6(1) is 
narrower in scope than the power in section 2(1) as it affects only fruit and vegetable 
producer organisations, it still considers that a sunset provision would be appropriate 
for section 6(1). 
 
You asked how such a sunset provision might be made to work on section 6. While 
the Committee acknowledges that any such drafting is clearly a matter for the 
Scottish Government, new section 4A(1) of the Bill could provide the model for such 
a provision.  
 
The Committee recognises that the Scottish Government has moved from its 
earlier position at Stage 1 of preferring no sunset provisions to supporting 
such provisions under sections 2, 3 and 4 of the Bill. However, the Committee 
nevertheless maintains its position at Stage 1 and recommends that an 
amendment is lodged to provide for the expiry of power in section 6(1). 
 
Choice of procedure 
 
Section 2(1) – Power to simplify or improve CAP legislation 
 
As I outlined in my letter of 11 August, the Committee recommended in its Stage 1 
report that that consideration should be given to having a choice of procedure 
available in relation to this power so that the negative procedure can be used for 
"housekeeping" matters and the affirmative procedure can be used when there are 
more significant policy implications. This would replicate what currently happens in 
relation to the delegated power in section 2(2) of the European Communities Act 
1972. 
 
In your response on 13 August you indicated that you were still considering whether 
the power in section 2(1) should be amended to allow a choice of procedure and, if 
so, how it would work. You indicated that you would update the Committee further 
ahead of Stage 3 once you have considered the position. 
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The Committee looks forward to receiving this update in the coming days. However, 
as expressed in its Stage 1 report and subsequently endorsed by the Rural 
Economy and Connectivity Committee in its Stage 1 report, the Committee 
remains of the view that a choice of procedure would allow any measures 
introduced using these powers that have wider policy implications to be made 
subject to the affirmative procedure.  
 
Finally, while the Committee was not aware of any proposed amendments to section 
2(1) when it considered your response earlier today, I note that amendment, which 
was published in today’s Daily List of amendments lodged today for Stage 3 of the 
Bill, seeks to amend the procedure from negative to affirmative.  
 
Yours sincerely, 

 
Bill Bowman 
Convener of the Delegated Powers and Law Reform Committee 
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